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Foreword
It is with pleasure that I write a foreword to this timely exposition and analysis of the system of environmental law as a whole, and as it stands after the Rio Conference. If it seems a little bold to call environmental law a 'system', it is assuredly not so bold as it would have been before the publication of Philippe Sands' important work. A main purpose of academic writing should be to perceive and portray patterns and relations in a body of legal rules so as to make it manageable, teachable, comprehensible and usable. The present work succeeds in doing this to a remarkable degree.
The author's statement that environmental law has a 'longer history than some might suggest' might be thought to border on understatement. When something is taken up as a modish 'concern', there is often a strong temptation to think of it as a discovery by a newly enlightened generation. It is, therefore, a useful antidote to be reminded that, of the two pioneering decisions, both still leading and much-cited cases, one was the Bering Sea arbitration, of a century ago, and the other, the Trail Smelter arbitration, of half a century ago. Nevertheless, the present-day need for law to protect the environment and to preserve resources is of a scale and urgency far beyond the imagining of the early pioneers.
Seeing these questions, however, in a proper historical perspective does help to warn against the dangers of treating environmental law as a specialisation, which can be made a separate study; or, on the other hand, of regarding environmental law -and here I borrow Philippe's words -as a 'marginal part of the existing legal order'. A perusal of this book will readily reveal to the reader the fallacy of both of these attitudes. Part I of the book -which is entitled 'The legal and institutional framework' -comprises illuminating treatments of such basic subjects of international law as the legal nature of states, international organisations, non-governmental organisations, treaties and other international acts such as resolutions of the General Assembly and other international bodies, EC regulations and directives, the nature and uses of customary law, the general principles of law, and general problems of compliance, implementation and enforcement, and dispute settlement. These pages amply demonstrate that the environmental lawyer has to be equipped with a good basic knowledge of general international law before he can even get properly started on the study of environmental law. Likewise, the general student of international law will, in these pages, find illumination in plenty on these basic questions of general public international law; and indeed also of EC law. He will also find, in the later pages, valuable light upon such difficult questions as 'sovereignty over natural resources', the actio popularis, 'standards' and 'soft law'; techniques to encourage compliance, such as reporting; It is in Part II of the book that the author broaches the immense task of setting out, and analysing in some detail, the developing substantive law for the protection of the environment and for the conservation of resources, and of biological diversity. Here, again, when it comes to classifying the areas for purposes of exposition, some of the general headings are familiar to every international lawyer: the atmosphere and outer space; oceans and seas; freshwater resources; hazardous substances and activities; waste; the polar regions; and European Community environmental law. It is in itself a valuable lesson to be able thus to see the shape and dimensions of environmental law as a whole. To establish the boundaries of a subject is an important step towards its intellectual comprehension.
It is a trite observation that environmental problems, though they closely affect municipal laws, are essentially international; and that the main structure of control can therefore be no other than that of international law. Yet one result of this study of environmental law as a whole is to show that the environmental factor has already so infiltrated so many of the traditional areas of public international law that it is no longer possible adequately to study many of the main headings of public international law without taking cognisance of the modifying influence in that particular respect of the principles, laws and regulations of environmental law. There are many instances; one that might not be the first possibility that comes to mind is the law concerning foreign investment. Many readers will remember the controversies of the 1960s and 1970s over the efforts to strike some sort of balance between the principle of national sovereignty over a nation's natural resources, and the competing principles limiting the sovereign rights of expropriation without proper compensation for the foreign investment in those resources. At the present time, this is an area of the law which can no longer be appreciated without adding the considerable factor of the need to protect the environment and therefore the need to limit certain kinds of exploitation, whether foreign or domestic, which cause international waste and harm. The problem of the destruction of tropical rainforests is probably the most dramatic and best known example of a national resource itself becoming an international problem.
Another matter that needs to be thought about is how to make the law of the environment more efficient. The existing principles, laws, case law, regulations, standards, resolutions and so on, already constitute a vast and complicated apparatus of paper and of powers conferred upon certain bodies or persons. When it is considered that the existing law is, however, also seemingly quite inadequate to the problem and that much more may be needed, one is bound to ask questions about how much of the world's resources, wealth, energy and intellect is to be spent on this task of regulation and control. Pollution resulting from an excess of the complication and sheer number of laws, regulations and officials is by no means the least of the threats to our living environment. This book is an important first step towards rationalisation, for it does, by its very able and effective exposition, enable one to see the dimensions of the problem and to get some sort of conspectus of the existing legal apparatus.
Another matter of concern is the need to keep laws and regulations in this area reasonably flexible and open when necessary to changes of direction. Good laws on the environment are driven, or should be driven, by the lessons to be learned from the natural sciences and from technology. But scientists are not by any means always in agreement. It is reasonable to assume, moreover, that the enormous sums spent upon further scientific and technological xxii Foreword www.cambridge.org © in this web service Cambridge University Press Cambridge University Press 978-0-521-76959-4 -Principles of International Environmental Law: Third Edition Philippe Sands and Jacqueline Peel Frontmatter More information research imply that the scene of scientific 'fact' is liable to change importantly and even suddenly; for, if not, it is difficult to see what this expensive endeavour is about. For an example of this kind of effect, it is necessary only to mention how new scientific knowledge of the dangers from dioxins have put into a wholly new perspective erstwhile schemes for conserving non-renewable sources of energy using instead the combustion of mixed wastes. We need, therefore, a law of the environment that can change with the changes in the scientific world; otherwise it will quickly and most damagingly be enforcing outmoded science. But to achieve change in international regulations, without thereby merely adding more layers of regulation, is technically by no means an easy task or even always a possible one.
But the matter goes deeper than these preoccupations, important as they are. Humanity is faced with a multifaceted dilemma. There seems to be an urgent need for more and more complex regulation and official intervention; yet this is, in our present system of international law and relations, extremely difficult to bring about in a timely and efficient manner. The fact of the matter surely is that these difficulties reflect the increasingly evident inadequacy of the traditional view of international relations as composed of pluralistic separate sovereignties, existing in a world where pressures of many kinds, not least of scientific and technological skills, almost daily make those separate so-called sovereignties, in practical terms, less independent and more and more interdependent. What is urgently needed is a more general realisation that, in the conditions of the contemporary global situation, the need to create a true international society must be faced. It needs in fact a new vision of international relations and law. This is a matter that takes us beyond the scope of this book. But those who doubt the need for radical changes in our views of, and uses of, international law should read Philippe Sands' book and then tell us how else some of these problems can be solved. After all, this is not just a question of ameliorating the problems of our civilisation but of our survival.
Sir Robert Jennings QC
Former Judge and President of the International Court of Justice; sometime Whewell Professor of International Law in the University ofPrinciples of International Environmental Law marks the culmination of that aspect of my professional activities which was triggered by the accident at the Chernobyl nuclear power plant, on 26 April 1986. At that time I was a research fellow at the Research Centre for International Law at Cambridge University, working on international legal aspects of contracts between states and non-state actors, and not involved in environmental issues. With the active support of the Research Centre's Director, Eli Lauterpacht, I began to examine the international legal implications of the Chernobyl accident, which indicated that the legal aspects of international environmental issues were of intellectual and political interest, and still in an early phase of development. This led to several research papers, a book and various matters involving the provision of legal advice on international environmental issues. My interest having been aroused, the implications of environmental issues for public international law provided a rich seam which has sustained me for several years, and resulted in my founding, with James Cameron, what is now the Foundation for International Environmental Law and Development (FIELD). That, in turn, has provided me with the fortunate opportunity to participate in a number of international negotiations, most notably those preparatory to UNCED and the Climate Change Convention, and to develop an international legal practice which is varied, unpredictable, entertaining, often challenging and occasionally frustrating.
This book, together with the accompanying volumes of international documents (Volumes IIA and IIB) and EC documents (Volume III), is intended to provide a comprehensive overview of those rules of public international law which have as their object the protection of the environment. I hope that it will be of some use to lawyer and non-lawyer alike, whether working for government, international organisations, non-governmental organisations and the private sector, or having an academic or other perspective. Its structure and approach reflect my belief that international environmental efforts will remain marginal unless they are addressed in an integrated manner with those international economic endeavours which retain a primary role in international law-making and institutional arrangements, and unless the range of actors participating in the development and application of international environmental law continues to expand. In that regard, it is quite clear that international environmental law remains, as a branch of general public international law, at an early stage of practical development, in spite of the large body of instruments and a burgeoning literature. Over the past decade the body of law has increased dramatically, and only the best equipped researchers will be able to keep up with all developments as they occur. I have sought to state the law as it was on 1 January 1993, although the diligent reader will note that on some aspects more recent developments have also been treated.
Principles of International Environmental Law therefore marks the culmination of an initial phase of my endeavours as an academic and practitioner. Its roots run deep and wide, and it is impossible to acknowledge here all the sources of input and generous support which I have received over the past several years. It seems to me to be quite appropriate, however, to acknowledge those teachers, colleagues and friends who have exercised particular influence, directly or indirectly.
The fact that I became interested in international law at all is largely due to my first teacher of international law, Robbie Jennings, then in his final year at Cambridge before moving to The Hague: I am hugely grateful for his inspiring encouragement and support ever since, particularly for taking the view that the environment was, even several years ago, properly a subject for consideration in its international legal aspect. Eli Lauterpacht gave me my first professional 'break' and taught me, in particular, the value of a practical approach and the importance of rigour. Even at a distance, Philip Allott constantly reminds me of the need to think about the bigger picture. And lest I should slip, David Kennedy has been a critical inspiration in reminding me that there is another way.
Colleagues at London University (particularly Ian Kennedy at King's College and Peter Slinn at the School of Oriental and African Studies) have provided great support in allowing me the flexibility to combine teaching with practical efforts. I would also like to record my debt to Tom Franck for introducing me to New York University Law School, and to Dean John Sexton for giving me a more regular perch from which to base my forays to the United Nations.
I am tremendously indebted to all my colleagues at FIELD. I would like to thank the Board of Trustees, and especially John Jopling, the Chairman, for allowing me to devote considerable time to this project, as well as Marian Bloom, Frances Connelly, Rona Udall and Roger Wilson for their administrative support. Many FIELD interns provided long hours of patient assistance, and I want especially to thank Carolyn d'Agincourt, Mary Beth Basile and Kiran Kamboj for going way beyond the call of duty during their extended internships, and Joanna Jenkyn-Jones, Hugo Jolliffe and Penny Simpson for helping me to get over the final hurdles more easily. But it is to FIELD's lawyers that I extend especially warm thanks for helping me to fulfil my other obligations and for always being available to provide information and critical insights on those areas in which they are expert. James Cameron is an inspirational friend, colleague and co-founder of FIELD, and I feel fortunate to have found a working partner who is able to provide me with the space and support to get on with my own efforts whilst reminding me that I also have, in all senses, broader responsibilities. Greg Rose (now at the Australian Department of Foreign Affairs and Trade), Jake Werksman and Farhana Yamin have been outstanding colleagues and friends. Richard Tarasofsky and Mary Weiss, my collaborators on Volumes II and III, assisted also in the preparation of this volume. FIELD's many supporters have also contributed, indirectly but significantly, to the production of this book, and I would like to thank, in particular, Janet Maughan For their efforts on a day-to-day basis my deepest gratitude, however, is reserved for two individuals without whose support it is unimaginable that this book could have been completed. Louise Rands has run my office for the past two and a half years with the greatest efficiency, effectiveness and humour anyone could hope to benefit from, maintaining order (and priorities) in the maelstrom of activities and obligations that frequently engulf FIELD's offices. Natalia Schiffrin has been absolutely fabulous in putting up with the demands that the book placed on our daily routine, and reminding me of what is important in life and what isn't.
I must also acknowledge the assistance of numerous other individuals, who enabled me to obtain access to information or to participate in various meetings, in particular: Andronico Adede ( The second edition of Principles of International Environmental Law indicates that the legal aspects of international environmental issues are of growing intellectual and political interest, and that they have moved beyond the situation I described nearly ten years ago as reflecting 'an early phase of development'. It is apparent from the new material which this edition treatsnew conventions, new secondary instruments, new (or newly recognised) norms of customary law, and a raft of new judicial decisions -that international environmental law is now well established and is a central part of the international legal order. It is also clear that international environmental law has reached new levels of complexity, in particular as it has become increasingly integrated into other social objectives and subject areas, particularly in the economic field. The burgeoning case law, and the increased involvement of practitioners, suggests that it can no longer be said that international environmental law is, as a branch of general public international law, at an early stage of practical development.
Like the first edition, this edition (together with the accompanying volume of international documents for students) is intended to provide a comprehensive overview of those rules of public international law which have as their object the protection of the environment. Those rules have become more numerous and complex, but also more accessible: the advent of the Internet often means that material which was previously difficult to track down -for example, information as to the status, signature and ratification of treaties, and acts and decisions of Conferences of the Parties and subsidiary bodies -is now relatively easy to obtain. But the Internet also increases the danger of becoming overwhelmed by the sheer quantity of material that is now available, a risk which is exacerbated by the very extensive (and growing) secondary literature which is produced every year, only a small proportion of which may really be said to indicate real insights into new developments. This background necessarily means that what is gained on breadth may be lost -at least in some areas -on depth. This comprehensive account cannot address all of the details that now dominate specific areas -trade, fisheries and climate change spring immediately to mind -and the reader will need to refer to more detailed accounts of particular sectors, and the websites of various conventions, to obtain many of the details. Over the past decade, the body of law has again increased dramatically; I have sought to state the law as it was on 1 January 2003.
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